
Medical Defence Union comments on  

Parliamentary and Health Service Ombudsman 

Clinical advice review consultation paper 
 

The clinical content of PHSO reports and responses to complainants 

Q1 What are your impressions and views on the clinical assessment of complaints, particularly 

whether they seem generally comprehensive, well-founded, and authoritative?  Examples from 

complainants or from organisations that PHSO investigates of their experience of clinically -based 

reports or communications would be particularly valuable. 

A1 Our responses to this consultation are informed by our experience in assisting our medical 

and dental members in primary care with complaints to the Ombudsman. While we also give advice 

to members working in trusts, for example to assist them to draft a response, we are not as directly 

involved in that process.  Our assistance to our GP and GDP members whose practice has received a 

complaint is usually provided by a medico-legal or dento-legal adviser (all clinicians), but we have 

occasionally found it necessary to instruct solicitors. 

The MDU, on behalf of our member, was one of parties to the judicial review of the former 

Ombudsman which led to the Court of Appeal decision earlier this year (Miller & Another v Health 

Service Commissioner for England [2018] EWCA Civ 144), referred to in the consultation document.  

The concerns arising from the clinical assessment of complaints that were part of that legal action 

were also present in a significant number of other members’ cases : for example lack of 

transparency about what the standard was and how it was applied were particular concerns in that 

case and more widely.  While we recognise that we brought the case when there was a different 

Ombudsman, and that the current Ombudsman has introduced a programme of change throughout 

the organisation, it is too early for us to assess the impact of the changes in respect of clinical 

assessments. We have not yet had experience of enough members’ cases in which the clinical advice 

and/or standard applied has been material to allow us to assess the impact of the changes and, 

because we can’t yet tell whether our previous concerns have been fully addressed, we outline 

below some of the main problems we previously experienced which inform our comments about the 

role of clinical assessments in complaints investigations and our view of the new Clinical Standard.  

Clinical content of the report 

MDU and DDU colleagues identified significant variability in the clinical content of Ombudsman’s 

reports and this followed through to concerns about the fairness of some recommendations .  This 

lack of consistency was in itself troubling and led to the perception among doctors and dentists in a 

number of cases that clinical advice was being sought/and or used in unfair and/or irrational way.  In 

some cases this was in part because the respondent did not see the full complaint, and only saw a 

summary of the part of the complaint that the investigating officer was investigating.  This was in 

contrast to all other procedures (and in some cases other formal procedures relating to the same 

incident) where the subject of the procedure was and is given full disclosure so that the respondent 
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can provide a full response to set the matter in context.  For example, there may be matters in the 

full complaint to the Ombudsman that were not raised at local resolution and were not being 

investigated but on which the respondent could comment constructively in order to provide a full 

response for the complainant. While this may not be in the Ombudsman’s rules, if a respondent 

chose to address any matters raised outside the remit of the investigation, we believe this could be 

welcomed by complainants. It would always be up to the investigator to decide whether to 

incorporate them and to make it clear this was additional information outside the remit of the 

investigation. 

Respondents did not see the instructions from the investigating officer to the clinical adviser and in 

most cases the full clinical advice was not made available to the respondent as a matter of course. 

For clinicians who are trained to take a full history and make an appropriate examination before 

forming a view (as the detail is so important), it was often puzzling and frustrating for respondents 

to be provided with only partial information and to be denied the opportunity to put expert advice 

and commentary on their clinical practice into context. This was particularly a problem where the 

advice was critical or they thought it inaccurate or that it missed the point. Because MDU and DDU 

colleagues had an overview of so many cases, we were aware significant variation in the approach 

taken by different investigating officers.    

Even given the above experiences, many cases resulted in what the respondent considered a fair 

outcome, but some didn’t. 

Specialty of the adviser 

In some cases the clinical adviser was of a different specialty to the respondent.  It is obvious that 

the clinical adviser must be appropriately experienced and well-acquainted with the professional 

judgement and relevant standards that the respondent would be expected to apply in clinical 

practice. 

Concerns about the clinical standard and its application 

We will expand on this point elsewhere in our response, but our experience in many cases was 

reflected in the Court of Appeal judgement that the clinical standard used by that PHSO was 

‘incoherent’ and a ‘counsel of perfection’.   

Weight given to explanations provided by/opinions provided on behalf of the respondent 

Our experience when defending members in other forums is that explanations by defendants or 

opinions provided by experts instructed on their behalf are given equal weight to those provided on 

behalf of the other party.  The Ombudsman’s procedure is not adversarial but it should be a fair 

procedure, especially when the findings and recommendations can have a profound and potentially 

adverse effect on the respondent, and can include what are in effect severe financial penalties.  In 

the interests of fairness, and in order to address some of the concerns we described above, we assist 

members to formulate a response which will include a detailed explanation and may include expert 

evidence.  In a significant number of cases we, and our respondent members, inferred from the final 

report and recommendations that the investigators had not attached any, or very little, weight to 

these factors.  This gave the appearance, whether or not it was true, that the Ombudsman was 

closed to the possibility that there was more than one way of providing good clinical care and 
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treatment.  From the respondent doctor or dentist’s perspective, they didn’t’ think they had been 

heard. 

Q2 How should clinical advice received by PHSO be balanced with other evidence received from 

complainants and from the organisations that PHSO investigates?  In the reports that you read do 

your feel that the assessment of, or judgments on, complaints adequately and fairly balance clinical 

and non-clinical factors? 

A2 We will respond to the second part of the question first. Our response to this question builds 

on what we said immediately above.  In our experience the clinical standard used in recent years 

was ill-defined and its effect in many cases was to set an unreasonably high bar for a doctor’s clinical 

practice. Because the standard applied often went beyond what was reasonable for a doctor to have 

done, or what a responsible body of medical opinion in the same specialty would have considered 

reasonable, it led to what we and our members considered to be unwarranted criticism in 

Ombudsman’s reports on clinical matters.   

The advice seldom seemed to take account of the fact that it is reasonable in law and in other 

forums for a responsible body of doctors to hold a view about an aspect of clinical practice , and for 

another responsible body to disagree and hold a view that is different, and that both views are 

equally acceptable.  

We had a different experience with complaints that did not relate to clinical practice. These 

appeared to be more easily adjudicated because it was generally clear if there had been an 

administrative failure and to identify what flowed from it.  It did not require expert, professional 

opinion as the clinical standard does. 

In response to the first part of the question, we believe the problem starts before cl inical advice is 

received and acted upon, and lies rather in the fact that, while respondents are expected to provide 

good clinical care and treatment, it is not defined.  ‘Good’ is a subjective description and, because it 

is not defined, clinicians have no idea what the Ombudsman considers good practice, and nor do 

experts who are instructed to advise on whether the clinical care and treatment is good.  We believe 

the Ombudsman should define more clearly (after consultation with interested parties) what is 

considered as ‘good clinical care and treatment’, so that clinicians know how any standard(s) will be 

applied, and experts understand and can apply them fairly.  This would provide consistency and 

transparency.   

We would also advocate other changes in respect of transparency, and with the Clinical Standard, 

which we address in some of our responses below. 

Q3 Based on your experience, in what other ways could the way clinical content that underlies 

the Ombudsman’s decision-making be improved?  Why do you think this is necessary? 

A3 We have explained above that we believe there should be transparency in the conduct of an 

investigation into a complaint so that the respondent can see the full complaint, even though the 

Ombudsman’s powers may only allow investigation to be pursued into some aspects of that 

complaint. Because the complaint will already have been investigated and responded to at a local 

level, it is essential that the respondent is allowed the opportunity to comment on and address any 

issues the complainant raises subsequently, even if they do not fall within the Ombudsman’s remit.  
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It is also important because understanding precisely why the local resolution response failed to 

resolve the concern is essential to being able to respond accurately and constructively to the second 

tier complaint.  

We believe the respondent clinician should also be allowed to see the instructions to the clinical 

adviser, and the full clinical advice, so that it can be put into context.  The clinical advice that is 

disclosed should also include a full note of any guidelines or standards or other authorities on which 

the expert has relied.  

We have considerable sympathy for any clinician who is pursued and harassed merely for having 

provided a clinical opinion with which someone disagrees.  This is unacceptable.  However, while 

bodies such as the GMC may not give details of experts to complainants (who are only witnesses and 

have no formal part in the investigation), they do provide them to doctors under scrutiny (and thei r 

representatives).  This is done in the interests of fairness and transparency .  With the Ombudsman’s 

procedure such a practice would allow the respondent doctor to identify, for example, whether 

there is a conflict of interest that would preclude the clinical adviser from providing an opinion in a 

particular case. It is also difficult for the respondent (or respondent’s adviser) to assess the 

Ombudsman’s clinical adviser’s experience and suitability to provide an opinion in the matter from 

an anonymised CV. 

Finally, as we have explained above, there should be routine sharing of all clinical advice sought and 

obtained by the PHSO with the respondent.  This should include clinical advice obtained at the 

assessment stage and instructions to the clinical adviser(s).  If there are flaws or mistakes or 

misunderstandings in the clinical advice provided at assessment, the decision to investigate may be 

flawed and that would not be in the interests of complainants or respondents.  Allowing 

respondents the opportunity to comment on all clinical advice sought and obtained would allow, for 

example, inaccurate assumptions or incorrect guidance to be identified and addressed appropriately 

at the outset. 

 

Transparency 

Q4 What are your views on the issues outlined in the section on transparency, in particular about 

how the new final investigation reports can support better understanding about how and why clinical 

advice is used; and whether clinician’s names should be routinely published?  Do you have any 

evidence or examples you can share with the Review to inform your view?  

A4 We have addressed the issue of transparency in our comments immediately above in as far 

as it relates to respondents whom we believe should be given more information, including the 

identity of the clinical adviser(s), as they are in other forums.   

We note the consultation document (page 11, paragraph 4) states that GMC does not routinely 

name the clinical advisers it instructs.  The GMC tells doctors who are facing GMC investigation the 

name of the clinical adviser instructed by them and provides them with a full copy of the expert 

report received.  Complainants to the GMC do not receive the same level of information because 

they have no role in the FTP investigation, other than as a witness. We recognise, however, that the 
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role of the complainant is different in Ombudsman’s investigations as they are involved as an equal 

party and that this gives rise to considerations that are different to the GMC’s.  

The consultation document does not mention directly the potential for cognitive bias nor outline any 

process in place to guard against it.  We believe this is another reason why there should be full 

transparency about the way clinical advice is sought and obtained, and full opinions provided to the 

parties.  One of our concerns when defending members is that there has generally been an incident 

that has led to the complaint or disciplinary or other investigation.  When experts are instructed by 

the investigating body, it is obvious that an opinion is being sought in circumstances where 

something went wrong, or is alleged to have gone wrong.  This should not affect the opinion 

provided by the expert clinician, but there is the potential for it to do so. In the interests of fairness, 

the process should recognise this and take it into account. Because of the potential for cognitive 

bias, we believe the whole process of seeking, obtaining and relying on clinical opinions should be 

transparent.  

 

The Clinical Standard 

Q5 Do you agree that the new clinical standard is clear? 

A5 The new Clinical Standard (the Standard) published by the PHSO does not, in our view, 

address the criticisms of the Court of Appeal. It fails to define ‘good clinical care and treatment’ in an 

objective and measurable way and does not articulate the test any more clearly than in the previous 

guidance that the Court of Appeal found unfit for purpose.  In practice we consider the new 

Standard to be indistinguishable from the former Standard because it does not help us to explain in 

advance to our members what the Ombudsman expects of them, what good clinical care and 

treatment means and what clinical standard(s) will be applied to their practice. This is especially 

important because in primary care much of clinical care relies on the clinical experience and 

judgement of the clinician. It is not provided in accordance with any acknowledged standards or 

guidelines, as none applies or there may be practical or system-wide reasons that guidelines cannot 

be implemented.   

The Court of Appeal considered the clinical standard in the case of Miller & Another v Health Service 

Commissioner for England [2018] EWCA Civ 144.  Paragraphs 78, 79 and 82 of Miller set out what 

was wrong with the clinical standard in operation at the time. As we believe the new Standard has 

not addressed these concerns, it is worth setting out the relevant paragraphs. 

“78. I agree with Lewis J and with Burnett J in Attwood that the ombudsman is entitled to 

determine the standard to which a decision is to be made and there was adequate notice of 

the change that was made to the standard. What concerns me more is the rationality and 

reasonableness of the standard chosen by the ombudsman. The previous standard was well 

known to everyone in the field. The essence of it was that the clinical judgement of a doctor 

complained of would be compared against a reasonable body of equivalent medical 

practitioners. 

79.  The new standard appears to be that the ombudsman is entitled to choose a statement 

of good practice and measure the doctor against it.  It is a normative approach that permits 
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of no nuances in clinical opinion or practice.  Where such differences exist, as they did in this 

case, there is no mechanism to choose between them.  There is no clarity about what the 

practice is that a doctor may be judged upon.  If the ombudsman’s clinical advisers take one 

line of professional good practice as they did in this case, it matters not that there is another 

entirely valid good practice, it can be ignored.  Medicine is an international profession, the 

skills and experience of medical practitioners are shared across national and clinical 

boundaries and there are many developing areas of practice even in the most conservatively 

settled processes.  The ombudsman’s standard cannot take account of these differences.  […] 

82. The standard chosen by the ombudsman is beguilingly simple but incoherent. It cannot 

provide clarity or consistency of application to the facts of different cases. There i s no 

yardstick of reasonable or responsible practice but rather a counsel of perfection that can be 

arbitrary. It runs the risk of being a lottery dependent on the professional opinion of the 

advisor that is chosen. It is unreasonable and irrational and accordingly, unlawful.” 

In order to illustrate why it is difficult for us to explain to our members what is expected of them 

according to the new Standard, we provide below some examples of different fictional doctors’ 

approaches (captured in their notes) to the same clinical presentation.  The examples are chosen to 

illustrate the difficulty of trying to define and measure ‘good clinical care and treatment’ in a 

consistent and fair way, and in a manner where the standard applied is fair and not aspirational or 

impractical. 

Example: patient with a sore throat 

Scenario: a 20-year-old university student presented to her GP with a sore throat of two days’ 

duration.  She is a smoker, and is on an inhaled steroid for asthma (and analysis of repeat 

prescriptions suggest the inhaler is being used as prescribed).  She tells the GP she feels hot and 

shivery, and that her throat is very painful – unlike anything she has experienced in the past.  

Although she is asthmatic, that is fine at the moment and she has no cough.  Ultimately the patient 

complained that she should have received antibiotics. 

Dr A writes: 

“Sore throat.  Stable asthmatic.  Smoker (1 pack/day). Inflamed throat.  Advice re fluids and 

paracetamol.  Review as required.” 

Dr B writes: 

“Sore throat two days.  More painful than usual.  On examination throat inflamed ++.  Discussed with 

patient: needs to stop smoking and be careful about asthma.  Back-up prescription of penicillin V for 

one week given – begin if no better in after three days.” 

Dr C writes: 

“Sore throat two days – very painful.  Feels feverish.  No cough (and asthma well-controlled).  Shares 

flat with 6 other students.  On examination: temperature 38, flushed and sweaty.  Tonsils inflamed 

with purulent exudate.  FeverPAIN score 5.  PEFR 420.  Prescribed penicillin V for one week.  Really 
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needs to stop smoking – advised to book with practice nurse.  Review if sore throat not settling or if 

asthma worsens.” 

Dr D writes: 

“Sore throat.  Smoker.  Advised no point seeking medical advice while still smoking.” 

If we were advising members in any other forum in a case similar to the scenario above we would 

advise that the opinion of a competent GP expert would be likely to be that the care and treatment 

offered by Drs A, B and C would be considered reasonable and there would be no finding of fault (or 

equivalent) against these members.  We would probably have to advise Dr D that his or her 

approach was likely to be found inadequate and/or unreasonable.   

However, if we were assisting Dr A, B or C with a complaint to the Ombudsman, we could not be so 

certain. We cannot explain to our members how the Ombudsman defines good clinical care or 

treatment.  We expect an Ombudsman’s clinical expert may favour the approach of Dr C, as it was 

most consistent with relevant NICE guidance, and conclude that it was good clinical care. But, while 

we can advise Drs A&B how to respond to the Ombudsman and to explain why they did what they 

did, we cannot be certain whether their approach would be considered ‘good clinical care and 

treatment’.  If it were a claim, GP experts for the defence (on the understanding that advice is 

provided for the court and not the parties) would probably advise that Drs A and B both provided a 

reasonable standard of care and the case would not be pursued. We think the Ombudsman should 

take a similar view but it is not clear. 

The problem with the current Standard is that, while we know and understand what a court or other  

forum may expect of our members, it is not clear what the Ombudsman expects.  We hope these 

examples explain our difficulty and would be happy to work with the Ombudsman to clarify the 

Standard.  

We are also concerned that the Standard is silent on the cl inical outcome.  By that we mean that in 

clinical practice outcomes are often not as expected or hoped and the patient’s condition does not 

improve and may worsens, and the patient may die.  Generally it is accepted that it is not bad 

practice if there is an adverse outcome, even if that adverse outcome has not been foreseen or 

discussed with the patient beforehand.  We assume that the Ombudsman takes this into account 

but, because the Standard is silent on it, it may be assumed by some who reads it that a ‘bad’ 

outcome indicates that a clinician did not provide a good standard of clinical care and treatment.  

This could give rise to unrealistic expectations and we believe the Standard should make it clear that 

an adverse outcome does not necessarily indicate poor or inadequate practice.   

Related to the above, it is not clear how the Standard would apply in cases where there was a rare, 

but known, adverse outcome.  Without definitive evidence as to how a procedure was actually 

carried out, such as a video of the procedure (which is unlikely in primary care), it would be difficult 

to determine what had happened.  It would be helpful if the Standard was clear about what factors 

would be relevant in making determinations on such cases. 

Finally, we discussed conflicts of interest above, and another potential area of concern is clinical 

disagreement.  It is not clear how the Standard will be applied in order to distinguish between 

conflicting clinical views where the clinical evidence supporting one action over another is either 
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incomplete or is developing albeit the latter view is sincerely held.  It would be helpful if the 

Standard clarified the approach that would be taken in order to resolve clinical disputes of this 

nature and more widely. 

Q6 Do you have any views on how either the standard itself, or the contextual information 

preceding it, could be improved to increase this clarity? 

A6 We believe we have covered most of this in the detail we have provided above.  The 

difficulty for the Ombudsman in relying on the Standard is that it is creating a new test that is 

different from other tests in other forums (that may consider the same incident) that have been 

existence for many years and that are clearly articulated and understood.  Although the 

Ombudsman’s procedure is not adversarial or punitive, its outcomes, through reports and 

recommendations (which are enforceable ultimately by referral of a healthcare professional to a 

regulator) can have an adverse impact on a practice that has not met the Standard and on individual 

practitioners within that practice.  

Rather than trying to set and articulate a completely new Standard, we suggest it would be 

preferable for the Ombudsman to look at what has worked well in the past. We refer specifically to 

the clinical standard that was adopted in 1995 by the then Ombudsman, William Reid. Mr Reid set 

out how his office would assess the exercise of clinical judgment before it formally assumed 

jurisdiction for clinical complaints the following year.  He described that test in the following terms:  

‘[Clinical advisers would be asked], as a general rule, to advise [the ombudsman] on whether 

the actions complained of were based on a reasonable and responsible exercise of clinical 

judgment of a standard which the patient could be reasonably entitled to expect in the 

circumstances in question. 

It was not the precise wording of Bolam, but it encapsulated a test that everyone understood and 

still understands. Clinical experts are generally good at distinguishing acceptable from unacceptable 

practice, and this relates closely to assessment of the reasonableness of the actions done and 

decisions taken or not taken.  ‘Reasonableness’ allows for variation in practice; it allows for 

gradations of acceptable practice; it can identify that there may be more than one correct way of 

treating a patient and it allows for the possibility that safe and responsible practice can still lead to 

poor clinical outcomes. 

 

The Background Paper 

Q7 Do you have any comments or views you wish to feed in on the recommendations and 

proposals in the Background Paper, summarised in Appendix 2? 

We agree that as well as auditing the quality of the reports provided by clinical advisers, there 

should be mechanisms for assuring the quality of those who instruct them.  We understand that 

action is being taken to ensure all investigators have a recognised qualification and welcome this.  

We agree there should be mechanisms in place to ensure clinical advisers do not believe their advice 

has been misinterpreted or misrepresented at any stage of the procedure.  As well as ensuring that 
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such concerns are reported, as indicated in the background paper, it is also important to understand 

how those concerns will be addressed. 

Finally, we agree with the Review Team’s view that comments from complainants and respondents 

should be sought in relation to the new investigation report templates.   We believe the template will 

be better for having appropriate external input into its design and would be happy to contribute to 

any consultation on this. 

15 October 2018 

 

Dr Michael Devlin 

Head of Professional Standards and Liaison 

michael.devlin@themdu.com 
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